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1 FIRST ISSUE: Whether the District Court should have held a trial
without Benson present, and continued the trial pursuant to Benson’s

POA Medical Proxy request.
2 SECOND ISSUE: Whether theCourt should have grant Benson’t

motion for a summary Judgment Benson’s motions were summiarly



denied after the hearing wherein Benson argued many issues,
including Judgment.

THIRD ISSUE: Whether the Trial showed that Family Tree made
further requisite inquiry from the Statement of Mineral Claim
sufficient to support a factual finding they were good faith purchasers.
FOURTH ISSUE: Whether the undivided interest held amongst the
Benson grandchildren did not have the legal right to convey any part
of her ownership without first obtaining a partition.

FIFTH ISSUE: Whether the race statute in North Dakota violates the
North Dakota Constitution Article 1, Section 18 and trial court failed
to grant Defendants motion for Summary Judgment on Defendant’s

Motion.

By: s/ John Benson

John Benson, pro se

12200 Marion Ln. West #5309
Minnetonka Minnesota 55305
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1.john.Benson@gmail.com
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JURISDICTION

Benson’s appeal is from the McKenzie County Court’s Order of Judge
Robin A. Schmidt for Judgment (Doc. ID #237); Judgment of January 17,
2018 (Doc ID #256) and post Trial Order for Costs on January 10, 2018,
(Doc. ID #253) In civil cases, the North Dakota Supreme Court has
jurisdiction to hear appeals from final orders or judgments issued by the

district courts. A judgment is final if all of the issues in a case have been



decided. In civil cases, the district court may enter an interlocutory order
as a final judgment for purposes of appeal if the order meets the criteria
of Rule 54(b) of the North Dakota Rules of Civil Procedure.

Appellant John Benson appeals from order and subsequent judgment
dismissing his action and to quiet title with prejudice. The trial Court
made findings of fact, then ruled as a matter of law that the Plaintiff’s
were good faith purchasers. Judgments as a matter of law may always be
appealed to the North Dakota Supreme Court.

STATEMENT OF FACTS

1 Elmer Benson, a farmer and lifelong resident of Minnesota acquired
ranching and farming lands in North Dakota at well as mineral rights.
He conveyed his mineral interests in several properties to his five
grandchildren, Edward Benson, John Benson, Louise Benson, Geri
Benson and Defendant Ann Kemske/Pflueger. Said mineral interests
are the property subject to this action. Elmer and Frances Benson and’
conveyed a 1/5™ (20%) interest in his mineral rights to the E/2 of SE/4
Section 33; W/2of SW/4 Section 34, both in Township 152N, Range
100W, McKenzie Co. North Dakota, to each of the above named
grandchildren.

2 Elmer and Frances Benson requested that their grandson, John

Benson, draft several quitclaim deeds granting/conveying minerals in



North Dakota and Montana to their five grandchildren: Edward
Benson, John Benson, Louise Benson, (Kack) Geri Benson and Ann
Pflueger (Kemske) in 1984 and 1985. Two of those deeds that
conveyed/granted to all five of the grandchildren as an undivided
interest ownership of mineral rights one parcel containing 160 acres to
wit: the E/2 of SE/4 Section 33; and W/2 of SW/4 Section 34, both in
Township 152N, Range 100W, McKenzie Co. North Dakota, Said
mineral interests are the property subject to this action. Elmer and
Frances Benson and conveyed a undivided 1/5™ or (20%) interest in
their mineral rights to all of the above named grandchildren in two
Quit Claim Deeds.

Thomas H. Benson, The son of the Elmer and Frances Benson, the
grantors was given Power of Attorney by the Benson grandchildren to
act on behalf of all persons owning an undivided interest to enable
business management and control over the properties without first
obtaining agreement of all grandchildren, and to act in their behalf in
all decisions regarding the Benson family legacy. All business
regarding the mineral interests were managed by Thomas H. Benson
including the collection of money and distribution to the

grandchildren. No grandchild acted on or for the others for over



twenty-five (25) years until this action by Family Tree with the
exception of a few leases Thomas Benson approved them to sign heir
own behalf

Thomas H. Benson filed a different Statements of Claims of Mineral
Interests on the subject property, the first on June 18" 1985 the
seconded stating he had Power of Attorney over 100% of the entire
property, filed as Doc ID # 359706 on November 9, 2005, and
amended the third an amended notice on June 25, 2012, removing
Ann Kemske as a part owner of the 100 % interest, recorded as
Document ID # 435874 in McKenzie County.

One Grandchild, Defendant Ann Kemske, (formerly Ann Pflueger)
and her husband Jon Kemske sold/conveyed Ann’s mineral interests
to Elmer Benson’s son Thomas H Benson the same person having
Power of Attorney, for the Benson grandchildren, on November 28,
1990, just after Frances Benson’s death, recorded as doc ID #431969
on April 9, 2012. This quitclaim deed was drafted by her father,
Robert Pflueger and kept the family interests in the Benson legacy
together and intact within the family

Approximately Nineteen and one- half years (19 %) later, Thomas H.

Benson and his wife Leatrice Benson conveyed said mineral interest



to their son and grandson, John Benson and Brian Benson respectively
May 7, 2010, filed June 10, 2010 as doc ID #403001. Then
subsequently executed a second Deed to Brian and John Benson for
another interest.

However, April 15, 2010, Defendant Ann Kemske attempted to
convey the same 20% property a second time 25, (twenty-five) days
earlier to Family Tree Corporation, a Colorado oil Company
(hereinafter referred to as Family Tree) whom filed the deed as Doc
ID # 401900, on May 12, 2010, 23 (twenty-three) days before John
and Brian Benson recorded their deed from Thomas H. Benson and
Leatrice Benson.

Family Tree Corporation, immediately sold the mineral rights to
Desert Partners IV, L.P. currently managed by Permian Basin
Acquisition Fund, 303 W. Wall, Suite 2104Midland, Texas 79701
(hereinafter referred to as Desert Partners) on the very same day they
recorded their deed from Defendant Ann Kemske, on May 12, 2010,
recorded as doc ID # 403373 on June 14, 2010.

When Defendant Ann Kemske attempted to sell said 20% mineral
interest in 160 acres on April 5, 2010, to Family Tree it was contained

in a deed containing several parcels, eleven (11) with a total of 1,720



acres. Ann Kemske never owned the additional acres contained in the
quit claim deed executed. Keith Foster of Family Tree Corporation
has acknowledged the same to the Defendant, John Benson that this is
in fact true and pursuant to his request Mr. Foster caused Plaintiff to
execute a quit claim deed back on said property in a quit claim deed to
the Bensons on November 28, 2012 recorded as doc ID # 444076.
Said deed claimed to be releasing their claim to 1,640 acres, leaving
Plaintiffs with only 32 acres of the 1,720 acres they had Defendant
Kemske convey to them.

CASE HISTORY

10 On January 31, 2013, Appellees, Desert Partners IV L.L.P and Family
Tree Corporation Inc. (hereinafter referred to as Desert Partners) sued
multiple defendants, including Thomas Benson, John Benson, Brian
Benson, the Kemskes, and all other unknown persons claiming any
interest in the 160 acres to quiet title in the mineral interests in that
land. McKenzie County, North Dakota: Township 152N, Range
100W Section 33 and 34, in 33 the E1/2SE1/4 and in 34
W1/2SW1/4 (hereafter, “Subject Property”).

11 The plaintiffs alleged the Kemske 1990 deed to Thomas Benson was
recorded on April 9, 2012, which was after Ann Kemske's April 15,
2010, deed to Family Tree was recorded on May 12, 2010, and after

Family Tree's May 12, 2010, deed to Desert Partners was recorded on
June 2, 2010. The plaintiffs alleged Family Tree was a good-faith



purchaser for valuable consideration and without notice of the
Kemske prior unrecorded deed to Thomas Benson and sought to quiet
title in the disputed mineral interests.

12 Defendants John Benson and Brian Benson answered the Complaint
on April 15, 2013 (Doc. ID # 6). As affirmative defenses to the claims
of Family Tree and Desert, Defendants John Benson and Brian
Benson raised the following defenses:

13 A Failure to state a claim upon which relief may be granted; B.
Mistake based on the Kemske-FT Deed identifying legal descriptions
in which Ann Kemske did not own any mineral interests; C. Alleging
that Plaintiffs were not good faith purchasers as they failed to make a
“reasonably diligent inquiry as to ownership, even at the very least,
conduct a record search”; D. Clean Hands;E. The Kemske-FT Deed
was not a legal contract due to a lack of “meeting of the minds”; F.
Lack of a “severability” clause in the Kemske-FT Deed; G. Unjust

enrichment; and H. No legal title to convey.

14 John Benson further claimed that Thomas Benson conveyed the
disputed mineral interests to him and his son, Brian Benson, and
alleging the plaintiffs failed to make a reasonable, diligent inquiry
about ownership of the disputed mineral interests because the
plaintiffs did not check the record title to the property before
recording their deeds. John Benson alleged that if Family Tree had
done an index title search, it would have discovered a statement of
claim of mineral interest recorded in November 2005, which
identified Thomas H. Benson, Leatrice Benson, Edward Benson,

Louise Benson Kack, Geri Benson, and Ann Pflueger Kemske as



owners of an undivided interest in the disputed mineral interests and
indicated Thomas Benson executed the statement of claim under a
power of attorney. John Benson contended Family Tree was not a
good-faith purchaser in 2010 because it should have then inquired
about the ownership of the disputed mineral interests. The Kemskes
also answered, claiming their 1990 deed to Thomas Benson was
intended to convey only their surface rights to the 160 acres and not
mineral rights.

15 The plaintiffs and John Benson both moved for summary judgment.
Benson had scheduled a hearing however the Clerk of Court called
and informed Benson the date had to be changed. The district court
initially granted the plaintiffs' motion for summary judgment without
holding a hearing. In Desert Partners IV, L.P. v. Benson, 2014 ND
192, 1.1, 23, 855 N.W.2d 608, The North Dakota Supreme Court

reversed and remanded, concluding the district court did not properly

give notice of a hearing on the parties' motions for summary judgment
and John Benson was entitled to a hearing on his motion. A hearing
was subsequently held pursuant to the Supreme Courts decision and
again the District Court ordered a Judgment in favor of Plaintiffs
which defendant Benson appealed to the North Dakota Supreme
Court.

16 John Benson argued on appeal that the district court erred in granting
the plaintiffs' motion for summary judgment because there were
disputed issues of material fact about whether the plaintiffs were
good-faith purchasers for value of the disputed mineral interests
without notice of the prior unrecorded deed under N.D.C.C. § 47-19-

41. He argued that the determination of a good-faith purchaser for



value requires findings of fact inappropriate for summary judgment.
He claimed the plaintiffs had a duty to investigate the ownership of
the disputed mineral interests when Ann Kemske executed the April
15, 2010, mineral deed to Family Tree for mineral interests in 1,720
acres of land and only but never owned mineral interests in a fee
simple of 160 acres net of land. He claims the "statement of claim of
mineral interest" recorded in the office of the recorder for McKenzie
County in 2005 by Thomas H. Benson imposed a duty on the
plaintiffs to investigate and contends there are disputed issues of
material fact about whether the plaintiffs had information giving them
constructive notice of the prior unrecorded deed. He also argued the
District Court erred in not granting his motion for summary judgment.

17 On February 18, 2016 the North Dakota Supreme Court reversed
Judge Schmidt’s Summary Judgment for the oil companies Desert
Partners and Family Tree in a unanimous decision written by Justice
Dale V. Sandstrom and sent a Judgment to the parties on February 22,
2016 and subsequently an amended judgment on February 8, 2016
and finally a Mandate to the parties and the District Court on April 18,
2016. The case was remanded back to the District Court for further
proceedings. The Supreme Court concluded there were disputed
issues of material fact involving whether the plaintiffs were good-faith
purchasers for valuable consideration of the disputed mineral interests
remanded mandated the District Court comply with their Opinion and
Mandate.

18 A scheduling conference was held on 4/22/2016, and a trial date was

set to keep the case on the calendar. The parties were working on a

agreement for a stipulation of facts to submit to the court to avoid a



trial. On 8/10/2016 Desert Partners made a request via email to Judge
Schmidt for the first continuance which was granted by the Court and
rescheduled. (doc ID #81) (Exhibit A Register of Actions in case No.
27-2013-CV-00030.) (It should be noted that Mr. Grants request for a
continuance of behalf of Family Tree and Desert partners was granted
via email with no motion required. However when Benson made a
similar request, Judge Schmidt required Benson to file a motion for a
continuance.)

19 Benson and Grant had agreed to a continuance, and Judge Schmidt’s
assignment agreed to the same in an exchange of emails. However,
David McLaughlin, on behalf subsequently objected via email to the
continuance on behalf of the Kemskes. Benson argued that
McLaughlin did not have standing to object because he was not
licensed to practice law in North Dakota, even though the Clerk of the
North Dakota Supreme Court had advise him that he must do so and
sent him via email an application to be Pro Hac Vice admitted several
months earlier when the Clerk rejected a brief filed by McLaughlin
because he had not been admitted.

20 Judge Schmidt replied using her clerk’s email account that Benson
would have to make a motion for a continuance, unlike Mr. Grant for
his continuance for his clients.

21 On10/19/2016 Benson made a motion to stay the proceedings due to
the fact that Ann Kemske’s attorney from Minnesota, David
McLaughlin was not admitted to practice law in North Dakota and
therefore a Trial could not be held on November 1, 2016. (doc ID#
83). Plaintiffs Desert Partners response brief (doc ID#112) agreed to a



continuance as discovery had not been done, and the case was not ripe
for trial.

22 On 10/31/216 Judge Schmidt by Order denied Bensons Motion to stay
the proceedings and served Benson at 11:00 am forcing Benson to
appear in North Dakota in less than 24 hours. (doc ID# 119) Judge
Schmidt also signed an Order admitting Minnesota Attorney David
McLaughlin to practice law before the District Court knowing he had
been practicing law in the case since it was filed in 2013, and after the
North Dakota Supreme Court had advised Mr. McLaughlin via email
and sent him the form for admission months earlier that he must apply
Pro Hac Vice to be admitted to practice. (doc ID#118) A lawyer
practicing law without admission is a crime and any judge should
know that person could not be in good standing to be admitted.

23 Benson appeared after spending all night traveling in an automobile
and presented a letter from his primary care physician stating he was
not medically able to participate in a Trial as it would be dangerous to
his health. (doc ID#121)

24 An Order for discovery and motions was drafted by Judge Schmidt
and Mr. Grant after Benson went home ill, without any input from
Benson.

25 The parties conducted discovery and prepared pretrial briefs which
were submitted as well as several motions made by both parties.

26 Judge Schmidt ruled against all of Bensons motions with no
explanation as to the reason they were denied or law that Judge
Schmidt considered.

27 The trial was continued and set for another date, however Benson’s

Physician sent notice to the Court that Benson was worse medically



than before and could not appear as a medical danger
(docID#199&200) The scheduled trial which was then continued on
2/17/2017 after a status conference and Order for continuance on
3/10/2017.

28 Benson learned in discovery that Keith Foster representing Family
Tree had in fact contacted Thomas H. Benson but only asked him
whether or not he wanted to sell his interest. The fact that Thomas H.
Benson rejected his offer on behalf of all the grandchildren. Benson
was eager to go to trial as this clearly was evidence proving that
Family Tree were not good faith purchasers and only a limited cross
examination would prove that Family Tree did not conduct an inquiry
regarding the Statement of Mineral Claim filed by POA Thomas H.
Benson and in fact went around his back to make deals without his
knowledge.

29 However, Benson was alerted to a critical medical issue on October 2,
2017, and taken to the Urgent Care Facility nearby his home, then to
the Emergency Room and remained there with Cardiac rhythm
problems failing 3 EKG’s. On October 2, 2017 Bensons Medical
Proxy informed the Court that she demanded that Benson over his
objection (as her POA provided) seek medical attention at the closest
urgent care facility upon her discussions of Benson’s Nephrologist
and not attempt to travel to trial. (Exhibit B, doc ID# 223). Benson
was sent to a nearby Hospital Emergency Room after first going to
urgent care and informed he must immediately go to the ER. Benson
was prohibited from leaving the State, by Ms. Morales and was only
not admitted to the hospital and allowed to leave the Emergency



Room by the attending Emergency Room physician upon a promise to
return to the Cardiac Center for testing.

30 The court ignored Benson’s medical proxy’s request for a continuance
and held a trial. Benson was back in the Hospital Cardiac Specialty
Center the day after the trial after a restricted diet that had to be done
before the mandatory orders of the Emergency Room attending
physician. Benson could not leave the State of Minnesota as he was in
fear in danger of cardiac failure.

31 Benson filed an appeal to the North Dakota Supreme Court for Judge
Schmidt’s Order of October 13, 2017, (Case No. 20170439) because
he was in fear that no judgment had been filed in the case from which
to appeal and time was running out. The concern is that Family Tree
may have taken the position that Benson should have filed an appeal
of the Order and time for an appeal had expired. The Supreme Court

denied Jurisdiction to hear an appeal of an order.

ARGUMENT

32 First it should be noted that this case is under the constructive notice
standard. The law subsequently changed holding only a proof of
actual notice for good faith purchasers was required to place them on
notice to conduct further inquiry into title concerns.

33 The North Dakota Supreme Court remanded this case back to the trial
court for a finding of fact as to what further inquiry was conducted by
Family Tree to find the issues of ownership raised by the 2005 filing
of a Statement of Claim of Mineral Interest by Thomas H. Benson as



the Court held Family Tree in constructive notice of the claim filed in
the McKenzie County Recorder Doc ID 359760. (see exhibit D)
34 Thomas H.Benson had power of attorney over all the mineral

properties owned by the Benson grandchildren. (see exhibit E)

35 FIRST ISSUE Whether the District Court should have held a trial
without Benson present, and continued the trial pursuant to Benson’s
POA Medical Proxy request.

36 The Issue regarding holding a trial without Benson in attendance. This
is a fundamental right and Benson should have been excused from his
appearance upon notice from his Medical Proxy Lidia Morales that
she was prohibiting him to attend due to a medical Emergency
causing Benson to be in a Hospital Emergency Room the night before
trial.

37 The state and federal constitutions provide the State may not deprive
any person of life, liberty or property without due process of law. See
U.S. Const. amend. XIV, § 1; N.D. Const. art. I, § 12. "The
fundamental requirement of due process is the opportunity to be heard
'at a meaningful time and in a meaningful manner."™ [nre N.4., 2016
ND 91, 1 10, 879 N.W.2d 82 (quoting Mathews v. Eldridge, 424 U.S.
319, 333 (1976)). The first inquiry in every due process challenge is to
determine whether the plaintiff has been deprived of a "property" or
"liberty" interest.

38 My understanding is that the old English Law of a Debtor’s Prison has
been done away with by the Writ of Habeas Corpus and the Magna

Carta. It would seem that since 1 could suffer a financial loss without



the opportunity to be heard, that would violate my constitutional
rights to due process and equal protection under the 14th and 5"
Amendments to the U.S. Constitution.

39 “No free man shall be seized or imprisoned, or stripped of his rights or
possessions, or outlawed or exiled, or deprived of his standing in any
other way, nor will we proceed with force against him, or send others
to do so, except by the lawful judgment of his equals or by the law of
the land.” Clause 39 Magna Carta

40 The phrase "due process of law" first appeared in a statutory rendition
of Magna Carta in 1354 during the reign of Edward III of England, as
follows:

41 “No man of what state or condition he be, shall be put out of his lands
or tenements nor taken (taken to mean arrested or deprived of liberty
by the state), nor disinherited, nor put to death, without he be brought
to answer by due process of law.”

42 Lidia Morales gave notice to the trial court that Mr. Benson had a
medical emergency and could not make it the next day for trial. (see
Exhibit G) Mr. Benson has also submitted an affidavit why he was not
there. (see Exhibit H)

43 SECOND ISSUE: Whether theCourt should have grant Benson’t
motion for a summary Judgment Benson’s motions were summiarly
denied after the hearing wherein Benson argued many issues,
including Judgment.

44 All this court needs to do is read Benson’s Rebuttal Expert Witness
and Report Disclosures pursuant to discovery, ( Doc ID #159,

(attached hereto as Exhibit I) and a few Benson’s pages of pretrial
Brief (Doc ID #162, attached hereto as Exhibit J) to understand that



family Tree had no evidence to offer at trial to prove as a matter of
fact they conducted the requisite inquiry regarding the Statement of
Mineral Claim to be afforded the status of a good faith purchaser.

45 There was no reasoning given by the court for denial of all Bensons
motions. The district Court failed to list findings which explains a
basis of the decision for Benson to even argue.

46 ISSUE THREE Whether the Trial showed that Family Tree made
further requisite inquiry from the Statement of Mineral Claim
sufficient to support a factual finding they were good faith purchasers.

47 It is clear from the record transcript that Family Tree made no inquiry
and that in fact all witnesses stated that the Statement of Mineral
Claim meant nothing to them, that would give them cause for further
inquiry. The supreme Court has stated otherwise.

Statement of Claim Keith Foster

Page 26

0. Mr. Foster I handed you what is marked as Exhibit
4. Are you familiar with that document?

A. Yes.

Q. And what is that document?

A. A Statement of Claim of Mineral Interest.

Q. Can you identify when it was recorded?

A. November 9th, 2005.

0. And what was recorded in which county on that

9 date?

10 A. McKenzie County.

11 Q. What is the recording number on Exhibit 4°?

12 A. 359760.

13 0. And looking at Exhibit 4, who does it identify --
14 well, let me back up. What mineral interests does
Exhibit 4

15 relate to?

16 A. An undivided 100 percent interest in the West

17 Half, Southwest Quarter (W1/2SW1/4), Section 34,
Township

18 152 North, Range 100 West, and the East Half of the
19 Southeast Quarter (E1/2SE1/4) of Section 33, Township
152

0O~ Oy WP






